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[. Summary:

Committee Substitute for Constitutiorfdloposal 20 repeals a limit on the power of the

state to spend funds directly or indirectly in aid of sectarian institutions. The measure also
prevents the state from excluding individuals and entities frgmreerally available

public benefit or a contract to provide government services on the basis of rdligion.
measure does not appear to be designed to authorize the Legislatteadotraschool

voucher program.

This constitutionalproposal substantially amends section 3 of article | of the Florida
Constitution.

Il. Present Situation:

Establishment Clausg Free ExerciseClauses, and theBlaine Amendment
The First Amendment to the U.Sonstitution states:

Congress shall make no law respectingstablishment of religionor
prohibiting thefree exercise theregbr abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the gvernment for a redress of grievantes.

Similarly, section 3 of article | of the Florida Constitution states:

There shall be no law respecting #stablishment of religioror

prohibiting or penalizing th&ree exercise thereoReligious freedom
shallnot justify practices inconsistent with public morals, peace or safety.
No revenue of the state or any political subdivision or agency thereof
shall ever be taken from the public treasury directly or indirectly in aid

! (Emphasis added).
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of any church, sect, or religious denanation or in aid of any sectarian
institution.?

The U.S. Constitution and the Florida Constitutoimth contain an Establishment Clause

and a Free Exercise Clause. The Establishment Clauses are based on the clause including
the words Oestablishment efigion.O The Free Exercise Clauses are based on the clause
including the words Ofree exerciset® last sentence of section 3 of article | of the

Florida Constitution is known as the OBlaine AmendmentO @idihprovision.The

U.S. Constitution doesoh contain a similar provision.

Free Exercise Clauses

(Florida courts have generally interpreted FloBdaree Exercise Clause @equal to

the federal clauseé' OAt a minimum, the protections of the Free Exercise Clause pertain
if the law at issue dcriminates against some or all religious beliefs or regulates or
prohibits conduct because it is undertaken for religious re&8ons.

Under the Free Exercise Clauses

a law that is neutral and of general applicability need not be justified by a
compellirg governmental interest even if the law has the incidental effect
of burdening a particular religious practice. Neutrality and general
applicability are interrelated, and .failure to satisfy one requirement is a
likely indication that the other hastmeen satisfied. A law failing to

satisfy these requirements must be justified by a compelling governmental
interest and must be narrowly tailoredadvancehat interest.

A law is notneutral if itdiscriminate against religioupracticeon its faceor Of the
object of a law is to infringe upon or restrict practices because of their religious
motivation3

The following are examples of the Free Exercise Claigations

¥ An ordigance that prohibited the ritual slaughter of animals as part Satiaria
religion;,

¥ Laws that disqualify members of the clergy from holding a public o?fi~ce;

¥ An ordinance that prohibited preaching in a public park by JehovahOs witnesses
while allowing preaching during a Catholic mass or a protestant séhaoe;

2 (Emphasis added).

% Bush v. Holmes886 So. 2d 340, 344, 3839 (Fla. 1st DCA 2004)Holmes 10)
*1d. at 365 (citingToca v. State834 So2d 204, 208 (Fla. 2d DCA 2002)

® Church of the Lukimi Babalu Aye, Inc. v. City oéildah 508 U.S. 520, 532 (1993).
®1d. at531 (citation omitted).

’1d. at 533

® Lukimi, 508 U.S. 520.

° McDaniel v. Paty435 U.S. 618 (1978).

Y Fowler v. Rhode Islan®45 U.S. 671953)
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¥ A stde statute that treated some religious denominations more favorably than
otherst

However, under the Free Exercise Clause of the First Amendment, mayaeclude
individuazls and entities from a generally available government benefit on the basis of
religion.!

Establishment Clauses

The Establishment Clause of the U.S. Constitution was intended to afford protection
against three mai@vils:Osponsorship, financial support, and active involvement of the
sovereign in religious activit}® Thus, the Estalshment Claus®©prevents a State from
enacting laws that have the Opurpose® or Oeffectd of advancing or inhibiting*religion.O
The test to determine whether government aid violates the Establishment Clause of the
U.S. Constitution is whether the aid:

¥ Reslts in governmental indoctrination;

¥ Defines its recipients by reference to religmmisneutral with respect to religion
or

¥ Creates an excessive entanglentént.

The conditions under which government may aid a religious institution under the
EstablishmenClause of the U.S. Constitution were identified by the U.S. Supreme Court
in Zelman v. Simmoridarris.'® TheZelmanCourt stated:

thatwhere a government aid program is neutral with respect to religion,
and provides assistance directly to a broad clasgizens who, in turn,
direct government aid t@] religious|institution] wholly as a result of

their own genuine and independent private choice, the program is not
readily subject to challengender the Establishment Claugeprogram

that shares thedeatures permits government aid to reach religious
institutions only by way of the deliberate choices of numerous individual
recipients.The incidental advancement of a religious mission, or the
perceived endorsement of a religious message, is reas@ttuitdytable to
the individual recipient, not to the government, whose role ends with the
disbursement of benefits.

Accordingly, neutrality must be a key feature of government aid@mgjthat benefit a
religion. Aid is neutral if the aid has been dbexl toareligion by a private choice, rather
than a government choice. Aid is neutral if Oaid is allocated on the basis of neutral,

M arson v. Valente456 U.S. 228 (1982)

121 ocke v. Davey540 US. 712, 722 (2004).

13Lemon v. Kurtzmam03 U.S. 602, 612 (1971)

14 Zelman v. Simmortdarris, 536 U.S. 639, 64849 (2002).
15 Agostini v. Felton521 U.S. 203, 234 (1997).

16 Zelman 536 U.S. a652.

.



Measure: CS/ICP 20 4

secular criteria that neither favor nor disfavor religion, and is raaaiéable for both
religious and secular benefidies on a nondiscriminatory basi$.0

Courts have found that the following types of aid did not violate the Establishment
Clause of the U.S. Constitution:

¥ Annual subsidies directly to qualifying colleges and universities in Maryland,
including religiouslyaffiliated institutions:®

¥ Bussing services for both public and private school chiltften;

¥ The provision of secular textbooks for both public and private school st#dents;

¥ Construction grants to colleges and universities regardless of affiliation with or
spansorship by a religious bod¥;

¥ The provision of grants to religious and other institutions to provide counseling on
teenage sexualit%/g‘, and

¥ Payment of tuition to private religious schools for children in Cleveland, Ohio
who attended poor quality publicremls?*

Interaction of the Establishment Clauses and the Free Exercise Clause

O[T]he Establishment Clause and the Free Exercise Clause[] are frequently in £8nsion.O
This tension results from the idea that Othere are some state actions permitted by the
Edablishment Clause but not required by the Free Exercise CRRuse.O

The majority opinion of the U.S. Supreme Courtocke v. Davegtatedthata state,
consistent with the Establishment Clause of the U.S. Constitution, could include students
seeking a égree in theology within the class of students eligible for academic
achievement scholarshipsHowever, the majoritglso held thathe Free Exercise of the

U.S. Constitution, does not requa¢heology student to be included within a generally
availablescholarship prograrf *°

The dissenting opinion ibockefound that the exclusion of theology students from a
widely available scholarship prograsin violation of the Free Exercise Clause. The test
asserted by the dissent to determine whether a stgtevithhold a benefit as the result

of religion was as follows:

18 Zelman 536 U.S.at533654 (quotingAgostinj 521 U.S.at 231J).

¥ Roemer v. Maryland Bd. of Pub. Wark€6 U.S. 736 (1976).

20 Everson v. Board of Educatip830 U.S. 1 (1947).

21 Board of Education v. Aller892 U.S. 236 (1968).

ZTijlton v. Richardson403 U.S. 692 (1971).

% Bowen v. Kendrick487 U.S589 (1988).

4 Zelman 536 U.S. 639.

*ocke 540 U.S. a718.

*1d. at719.

27d.

28d.

2 Similarly, s. 1009.89, F.S., creates the FloR#sident Access Grant Program to provide tuition
assistance for students to attend certain private independentfibogieges and universities in this state.
However, the tuition assistance is not available to a stuéanol@d in a program of study leading to a
degree in theology or divinit®) Section 1009.89(4)(b)2., F.S.
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When the State makes a public benefit generally available, that benefit
becomes part of the baseline against whiclldns on religion are
measuredand when the State withholdkat benefifrom some

individuals solely on the basis of religion, it violates the Free Exercise
Clause no less than if it had imposed a specialtax.

Accordingly, theLockeCourt clearly rejected the idea that the failure to include theology
students within the scharship program was discrimination in violation of the Free
Exercise Claus&"

Blaine Amendmerg

(Florida@® noeaid provision was adopted into the 1868 Florida Constitution during the
historical period in whichascalled@laine Amendmen®wvere commonly eacted into
state constitution€f*

Blaine Amendments are provisions in many state constitutions that
prohibit the use of state funds at OsectarianO schools. TheyOre named for
James G. Blaine, who proposed such an amendment to the U.S.
Constitution while b was Speaker of the U.S. House of Representatives in
1875.

The amendment passed overwhelmingly ¢I8@h the House, but failed
narrowly (by 4 votes) in the Senate. Supporters of the amendment then
turned their attention to the individual states, whkey had much more
success. In some states, Blaine Amendments were adopted by the usual
constitutional amendment process. In the case of states just entering the
Union, they were forced to adopt similar language as a requirement for
gaining statehood.

Today, 37 states have provisions placing some formstficon on
government aid to Osectariatfools that go beyond any limits in the
U.S. Constitution®>

According to the Florida First District Court of Appeal:

[w]hether the Blainera amendments abased on religious bigotry is a
disputed and controversial issue amoiggdnians and legal scholars.
Certain commentators contend that the original Blairgeneaid
provisions were based in part on a@étholic religious bigotry. Other
commentators atge, however, that an€atholic bigotry did not play a

%9 ocke 540 U.Sat 726727.

*HolmeslI, 886 So. 2d at 366

%1d. at351-352.

%3 The Becket Fund for Religious Liberty/hat are Blaine Amendmentd#tp://www.blaineamendments
.org/Intro/whatis.html(last visited Jan. 142008).
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significant role in the development of Blaieea neaid provisions in state
constitutions™*
In contrast, a plurality opinion of the U.S. Supreme Cauthored bylusticeThomas
asserts that Blainemendments were motivated by an aBétholic bias®

Florid~a(~)s Blaine Amendment oraid provision imposes Ofurther restrictions on the
stateOs involvement with religious institutions than the Establishment ClauseO of the U.S.

Constitution® 3’

The constutional prohibition in the n@id provision involves three
elements:(1) the prohibited state action must invothie use of state tax
revenues(2) the prohibited use of state revenues is broadly defined, in
that state revenues cannot be used Ogir@cihdirectly in aid ofO the
prohibited beneficiaries; and (3) the prohibited beneficiaries of the use of
state revenues are Oany church, sect or religious denominationO or Oany
sectarian institution®®

FloridaOs Blaine Amendment became widely knowentcas it was used adbasis by
the First District Court of Appeah Bush vHolmes to invalidate the Opportunity
Scholarship PrografOSP)*

3 HolmesllI, 886 So. 2d atote 9 (citations omitted).
% Mitchel v. Helms530 U.S. 793 82829 (2000). Justice Thomas wrote:

Finally, hostility to aid to pervasively sectarian schools has a shameful pedigree that we
do not hesitate to disavow. Although the dissent professes concern for Othe implied
exclusion of thedss favored,O . . . the exclusion of pervasively sectarian schools from
governmenvaid programs is just that, particularly given the history of such exclusion.
Opposition to aid to OsectarianO schools acquired prominence in the 18700s with
CongressO considtion (and near passage) of the Blaine Amendment, which would have
amended the Constitution to bar any aid to sectarian institutions. Consideration of the
amendment arose at a time of pervasive hostility to the Catholic Church and to Catholics
in general and it was an open secret that OsectarianO was code for OCatholic.O
Notwithstanding its history, of course, OsectarianO could, on its face, describe the school
of any religious sect, but the Court eliminated this possibility of confusion whelunin

v. McNair, 413 U.S., at 743, 93 S.Ct. 2868, it coined the term Opervasively seegarianO
term which, at that time, could be applied almost exclusively to Catholic parochial
schools and which even today's dissent exemplifies chiefly by reference to suds.schoo

In short, nothing in the Establishment Clause requires the exclusion of pervasively
sectarian schools from otherwise permissible aid programs, and other doctrines of this
Court bar it. This doctrine, born of bigotry, should be buried now.

Id. (citations omitted).

*Holmesll, at344

37 0ne could argue that the Establishment Clause of the First Amendment permits a state to discriminate on
the basis of religion and that FloridaOs Blaine Amendment requires such discrinfiestibncke v. Davey

540 US. 712 (2004)Holmesill, 886 So. 2d 340.

% Holmesll, 886 So. 2a&t352.

% Holmes 1| 886 So. 2d 340The Florida Supreme Court alswalidatesthe Opportunity Scholarship

Program for violating the uniformity requirement of section 1 of article IX oftbeda ConstitutionBush

v. Holmes919 So. 2d 392 (Fla. 2006).
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TheLegislature created the OSP to allow a student attending a OfailingO
public school to attend a privasehool, sectarian or nesectarian, with

the financial assistance of the state. Under the OSP, the state make[s]
available opportunity scholarships in order to give parents and guardians
the opportunity for their children to attend a public school that is
performing satisfactorily or to attend an eligible private school when the
parent or guardian chooses to apply the equivalent of the public education
funds generated by his or her child to the cost of tuition in the eligible
private school. . . .

For thestudent attending a private school with assistance under the OSP, a
state warrat is made payable to a studenp@rent or guardian and is

mailed by the Department of Education directly to the private school
chosen by the parent or guardidhe parent oguardian then is to

restrictively endorse the warrant to the private scffbol.

Most of the OSP vouchers went to sectarian schools.

State Programs Potentially in Violation of the Blaine Amendment

The dissenting opinion iBush v. Holmesepeated the conges of the Attorney General

that the majority opinionv@uld prohibit any religious institution from acting as a
government service provider or participating in secular general welfare programs where
there is only an incidental benefit to religi6t As aresult, Ouéous legislative

programs, in addition to Opportunity Scholarships, that eligible persons may utilize at
private educational institutions across Florida, including those that are religiously
affiliated or operate®may be unconstitutional undthe Blaine Amendmerit These
programs include the:

Florida Bright Futures Scholarship Program

John M. McKay Scholarships for Students with Disabilities Program
Florida Private Student Assistance Grant Program

William L. Boyd, IV, Florida Resident Aass Grants

Florida Partnership for School Readiness

Florida Postsecondary Student Assistance Grant Program

Jose Marti Scholarship Challenge Grant Program

Mary McLeod Bethune Scholarship Program

Critical Teacher Shortage Student Loan Forgiveness Rnpgrad
Minority Teacher Education Scholars Program.

K K K KK KK KK K

No fewer than 23 religiously affiliated or operated private-fgaar universities
in Florida are eligible to receive Bright Futures scholarship ftthds.

““Holmes I| 886 So. 2d at 347.
“IHolmes 1| 886 So. 2d at 37877 (Polston, J., dissenting).
42
Id.
“1d.



Measure: CS/ICP 20 8

However, the majority iBush v. Holmestatedhatits opinion Oleaves for another day,
if need be, a decision on the constitutionality of any other government program or
activity which involves a religious or sectarian institutiéh.O

lll. Effect of Proposed Changes:

Committee Substitute for Contiional Proposal 20 repeals a limit on the power of the
state to spend funds directly or indirectly in aid of sectarian institutions. Specifically, the
measure repeals the Blaine Amendment eaidgorovision of section 3 of article | of the
Florida Constution.

The measure also replaces the Blaine Amendment-aidnarovision with the following
statement: Olndividuals or entities may not be barred from participating in public
programs because of their religion.O Accordinglynbkasure prevents tseate from
excluding individuals and entities fronganerally available public benefit or a contract
to provide government services on the basis of religion.

Establishment Clause

Committee Substitute for Constitutiorfadoposal 2@vill remove a limit orthe power of
the state to spend fun@irectly or indirectly in aid of any church, sect, or religious
denomination or in aid of any sectarian institut@towever, the state spending will
continue to be limited by the Establishment Clauses of the FlandaJ).S. Constitutions.
Under the Establishment Clauses, governmentnayl not:

¥ Result in governmental indoctrination;
¥ Define its recipients by reference to religion; or
¥ Create an excessive entangleniént.

Free Exercise Clause

The new language addedtt® Florida Constitutiosonforms the Florida Free Exercise
Clause tahe interpretation of the Free Exercise Clanfsthe First Amendment as stated
in thedissenting opinion ihocke v. DaveyThatopinion stated:

[w]hen the State makes a public bengéiberally available, that benefit
becomes part of the baseline against whiclldns on religion are
measuredand when the State withholdkat benefit from some
individuals solely on the basis of religion, it violates the Free Exercise
Clause no less &n if it had imposed a special t&x.

Thus, under the measureganerally available public benefit or a contract to provide
government services may not be withheld from an individual or entity solely on the basis
of religion. Consistent with the measuthg state could decline to make government aid

*1d. at 362.
5 Agostinj 521 U.Sat234.
“®Locke 540U.S.at 726727 (2004) (Salia, J., dissenting).
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generally available. Moreover, the state could perform government services itself rather
than relying on private contractors.

By operation of subsection (e) of section 5 of article XI of the Florida Coistithis
measure will take effect January 6, 2009.

IV. Constitutional Issues:
A. Constitutional or Legislative Matter:

This constitutional proposal repeals a limit on the power of the state to spend
funds which is contained in the Florida ConstdntiAs such, the effect of the
measure must be accomplished through a constitutional amendment, rather than a
statutory change.

B. Other Constitutional Issues:

Subsection (d) of section 6 of article XI of the Florida Constitution requires the
Commissio to:

examine the state budgetary process, the revenue needs and
expenditure processes of the state, the appropriateness of the tax
structure of the state, and governmental productivity and

efficiency; review policy as it relates to the ability of statd a

local government to tax and adequately fund governmental
operations and capital facilities required to meet the@tatseds
during the next twenty year period; determine methods favored by
the citizens of the state to fund the needs of the statading|
alternative methods for raising sufficient revenues for the needs of
the state; determine measures that could be instituted to effectively
gather funds from existing tax sourcezamine constitutional
limitations on taxation and expenditurest thestate and lcal

level; and review the state@mprehensive planning, budgeting

and needs assessment processes to determine whether the resulting
information adequately supports a strategic decisiaking

process.

Courts have clearly held that the BleiAmendment or naid provision of
section 3 of article | of the Florida Constitution is a limit on the power of the state
to make expenditurés.

*"See Bush v. Holme886 So. 2d 340 (Fla. 1st DCA 2004).
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V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
The measte may insulate government programs providing funds to sectarian
institutions from lawsuits alleging that the programs violate the Blaine
Amendment. The measure may also result in the use of more sectarian institutions
to provide government services.
C. Government Sector Impact:
The measure may insulate government programs providing funds to sectarian
institutions from lawsuits alleging that the programs violate the Blaine
Amendment. The measure may also result in the use of more sectarian institutions
to provide government services.
Under Art. XI, s. 5(d), Fla. Const., the Secretary of State must publish in
newspapers throughout the state proposed constitutional amendments and notice
of the date of the election at which it will be submitted to thet@ils. According
to the Department of State, the average publishing costs for citizen initiative
amendments is $60,000. However, the cost to publish lengthy amendments will
exceed that amount.

VI. Technical Deficiencies:
None.

VIl. Related Issues:

None.



