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. Summary:

Conditutiond Proposl 2 requires the Legidature to replace mog ad valorem taxes to
fundeducation with revenues gained from therepeal of salestax exemptionsand the
taxation of services. Theamountof therequired local effort that mug bereplaced mug
be greater than or equd to therequired local effort specified in the ®2008budge.O
Implementation of this measure will result in a broad-based service tax.

Il1. Present Situation:

The2007Florida Tax Handbookestimates tha Florida(d sales tax will raise
$23581500000for fiscal year 2007%2008 Thevalueof al percent levy onthe sales tax
base was estimated to be $3.9303billion?

Sales Tax

Floridalaw provides tha each sale, admission charge storage, or rental istaxable unless
thetransaction is specifically exempt. Floridds genera salestax rate is 6 percent.
However, thereisan established "bracket system” for collecting salestax on any part of
each total taxable sale that islessthan awhde dollar amount Additiondly, a
discretionay sales surtax isimposed by many Floridacountes. To compute theFlorida
sales tax rate for each county, the county imposed discretiona’y sales surtax rate is added
to thegeneral sales and use tax rate.

! The Florida Senate, 2007 Florida Tax Handbook: Including the Fiscal Impact of Potential Changes, p.
114 (2007).

2 Department of Revenue, Florida Sales and Use Tax, http://dor.myflorida.com/dor/taxes/sales_tax.html
(last visited Jan. 15, 2008).
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Discretionary Sales Surtax

Unde specific conditions Floridacountes are authorized to levy adiscretionay sales
surtax on mog transactionstha are subject to sales and use tax. A dealer who sellsand
ddivers taxable merchandise or taxable servicesis required to collect the surtax at the
rate impo<ed in the county where the merchandise or service is ddivered. For motor
vehicle and mobile home sales, the surtax rate of the county where the vehicle or mobile
home will beregistered is used to calculate the appropriate tax.’

Only thefirst $5,0000f a single sale of tangible pesond propety is subject to a
discretionay sales surtax if the propety is sold asasingle item, in bulk, as aworking
unit, or as part of aworking unit. The $5,0001imit does not apply to commercia rentals,
trandent rentals, or services.*

Use Tax and Consumption

Use tax complements, andis applied in thesame manne as, salestax. Theuse tax rate
and sales tax rate are thesame, induding discretionay sales surtax, if applicable. Use tax
Is dueon purchases made out of state and broughtinto Floridawithin 6 monthsof the
purchase date. Also, if you purchase a produd tax-exempt that you plan to sell at retail,
butend up usngit a your place of busness, the"use" of the produd is subject to tax. If
you purchase materials tha are "consumed" in a manufacturing process to create your
end produd, but are not part of the end produd, those materials are subject to tax.”

The"us" component of the sales and use tax provides uniform taxation on items that are
purchased outside Florida but are used or stored in the state. If theitem broughtinto
Floridais subject to tax, a credit for lawfully impaosed taxes pad to another state, aU.S.
territory, or the Digtrict of Columbiais pemitted. Credit is not given for taxes pad to
another country.®

Sales Tax Exemptions

The 2007Florida Tax HandbooKists 246 exemptionsfrom the sales tax.” The Tax
Handbookstates tha several of the exemptionsare fundanental to the structure of the
tax. These structural exemptionsindude

Items purchased for subequent resale;

Intangible persond propety;

Tangible persond propety imported or produced for export; and
Purchases of agricultural produds used in further processing for resale.

K K K K

Therevenueimpact of theremaining exemptionsis estimated to be $12.3403billion.
However, the Tax Handbooknotes tha some of the exemptionsoverlap such tha the

*1d.
“1d.
°1d.
°1d.
" The Florida Senate, 2007 Florida Tax Handbook: Including Fiscal Impact of Potential Changes
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reped of all of the exemptions excepting the structural exemptions would yield less than
$123403billion. Of nonstructural exemptions

¥ $8.15billionrelate to houshold items;

¥ $067billionrelate to organizations

¥ $2.16hillionrelateto busnessitems; and

¥ $135billionrelate to miscellaneousitems.®

Sales Tax on Services

In 1986,the Legidature repealed the salestax on services, effective July 1, 1987 In
1987,theLegidature integrated the tax on services with the sales tax on tangible persond
propety. In a1987special session, the Legidature repeded the sales tax on services,
effective Januay 1, 1988.Accordingly, the state( experience with a broad-based sales
tax on service lasted six months

Mogt services are not [currently] subject to Florida(® sales tax. This lack of tax on mogt
servicesis not dueto an exemption from thetax, but fromthefact tha services are nat
specified astaxable. There are basically two exceptionsto this. First, s. 21205(1)(k),
F.S., specifically states that detective, burglar protection, and other protective services
and norresidential cleaning and pest control services are subject to the sales tax.’

Second, the definition of Gales priceQin s. 21202, F.S,, states tha the amountpaid for
tangible persond propety indudes any services which are part of the sale Quithout any
dedudion therefrom on accountof thecod of property sold, the cos of materials used,
labor or service cog, interest charged, losses, or any other expense whasoever.OThe
definition also states that sales price indudes Qhe condderation for atransaction which
requires both labor and materia to alter, remodd, maintain, adjud, or repar tangible
persond propety.3°

Thethird component important in thediscussion of salestax on servicesis the exemption
ins. 21208(7)(v), F.S, relating to aprofessiond, insurance, or pesond service
transaction tha involves sales of tangible pasond propaty as Onconsquential,Oand
elements for which no separate charges are made Thus even thougha lawyer might
Issuea written opinionin the performance of hisor her duties, thewritten report is
consdered inconsquential to themain service of rendaing the opinion™*

The Tax Handbookestimates tha the annudized receipts from the application of the state
sales and use tax on service transactions for fiscal year 2007-2008would yield $234144
billion.

8
Id. at 118.
® The Florida Senate, Fiscal Resource Committee, Sales Tax Exemptions: A Tool for Lowering the Sales
Tax Ratein Florida 13 (Aug. 2000).
10
Id.
1d. at 13-14.
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Required Local Effort

In accordance with s. 101162, F.S., theLegidature establishesin the Generd
AppropriationsAct theamountof required local effort for school districts. These funds
specified by the Legidature mug be collected by school districts throughad valorem
taxes. Therequired local effort anountset by theLegidature for fiscal year 20072008
was approximately $7.9 billion, notinduding discretionay local effort.

NAICS Codes

Orhe North American Indugry Classification System (NAICS, pronouned Nakes) was
developal asthe standad for use by Federa statistical agendesin classifying busness
establishments for the collection, andysis, and pullication of statistical datarelated to the
busness econony of the United States. NAICS was developed unde the auspices of the
Office of Management and Budgd (OMB), and adopted in 1997to replace the old
Standad Indudrial Classification (SIC) system. It was aso developed in coopeaation
with the statistical agendes of Canadaand Mexico to establish a 3-county standad tha
alowsfor ahighlevel of comparability in busness statistics anongthethree counties.
NAICS isthefirst econonic classification system to be condructed based on asingle
econonic conaept. 3

[11. Effect of Proposed Changes:

Conditutiond Proposl 2 requires the Legidature to replace mog ad valorem taxes to
fundeducation with revenues gained from therepeal of salestax exemptionsand the
taxation of services. Theamountof therequired local effort tha mug bereplaced mug
begreater than or equd to therequired local effort specified in the ®2008budge.O

Amount of Revenue to be Raised

Theamountof revenuetha mug beraised by thismeasure mug be greater than or equd
to therequired local effort specified in the ®008budge.OState budges, however, begin
onJuly 1 and end on June30 of the next year. As such, the measure may refer to the
required local effort specified in the General AppropriationsAct for fiscal year 2007
2008.Thetotal required local effort specified in that act was approximately $7.9 billion,
notinduding discretionay local effort. The Commission may wish to revise this measure
to state either adollar amountor to refer more precisaly to the Genera Appropriations
Act for fiscal year 2007%2008.

Exempt Exemptions

This measure expresdy states tha it does not mandae therepeal of exemptionsfor:
food, prescription drugs health services, andresidential rent, electricity and heating fud.
These itemsrefer to categories of exemptions as opposed to specific exemptions
identified by statute. These exemptionslikely correspondto nearly thefull revenue
impact of the exemptionscategorized as houshold itemsOin the Tax Handbook
Viewed broadly, the categories of exempt exemptionsmay refer to theitems described as

12.S. Census Bureau, Ask Dr. NAICS, What IsNAICS and How Is It Used?, http://www .census.gov/epcd
wwwi/drnaics.htm#ql (last visited Jan. 15, 2008).
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excerpted fromthe Tax Handbookodow.

Line Revenue | mpact
No. Exemption (in$m) Type
17 Rent charges paid by certain long term occupants. 4.0 Household
18 Rent charges paid by certain full-time students. 33.1 Household
19 Rent charges paid by active military personnel. 32.0 Household
20 Rent charges paid by permanent residents. 1,259.2 Household
21 Chargesfor rent in certain mobile home parks. 3.3 Household
22 Rent charges for living accommodations in migrant |abor camps 13.1 Household
99 Groceries purchased for human consumption. 2,651.5 Household
100 Food purchased with food stamps. 1.2 Household
101 Prescription drugs. 896.0 Household
102 Non-prescription drugs. 199.0 Household
103 Eyeglasses and other corrective lenses. 44.3 Household
104 Medical supplies and products such as syringes and prosthetics. 114.8 Household
160 Chargesfor hospital meals and rooms. 603.2 Household
161 In-facility meals purchased by residents of homes for the aged. 22.2  Household
162 Purchases of power & heating fuels by residential households. 2,178.9 Household
200 Nonprofit cooperative hospital laundries. 0.1 Business
207 Complimentary food items. 0.8 Business
208 Food or beverages donated to nonprofit organizations. 0.3 Organization
8,057.0

The maximum amountof revenuetha may beganed by thereped of al nonstructura
sales tax exemptionsis $123403billion'®* Themog that the Legislature will beable to
recove fromthe non-exempt exemptionsto offset therequired local effort isdightly
more than $4 billion. As aresult, theLegidature will have to raise at least $4 billion
througha sales tax on services, and even more to the extent tha the Legidature declines
to repeal salestax exemptionsfor busness items, nonprofit organizations and
miscellaneousitems.

Review of Services

Paragraph (2) of subsection (c) of this measure refers to a Goublic purpose review of each
service tha is mandaed in subsection (b).OHowever, subsection (b) does not clearly
mandate a Geview.OPerhaps, subsection (b) was intended to mean tha all services are
taxable, unless exempt. Thus areview would occur when the Legidature creates an
exemption fromthe sales tax on services by a bill containing the single subject-matter of
asingle exemption approved by a three-fifthsvote of each hous of the Legidature.
Alternaively, subsection (b) may require areview of exemptionscreated after the
implementation of this measure.

Creation of Exemptions

This measure requires sales tax exemptions induding exemptionsfor sales tax on
services, to becreated by the Legidature in abill containing the single subject-matter of a
single exemption approved by a three-fifthsvote of each hous of the Legidature. The

13 The Tax Handbook states that some exemptions overlap. As aresult the repeal of all exemptions would
generate less than $12.3403 billion.
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bill mug also indudea statement tha the exemption advances or serves a public pumpos.
Services exempted mug beidentified by reference to at least thefirst four digits of the
corresponding NAICS code

Repeal of Exemptions or Taxaton of Services

This measure may create an incentive for the Legidature to tax services, rather than
repedl existing exemptions If themeasure taxes all services except those made exempt,
then the default mechanism to raise revenueis thesalestax on services. Historicaly,
perhgosdueto political pressure, theLegidature has reviewed exemptions but has
chosen notto repeal them. Moreover, this measure creates alogistical hurdle to create
new exemptions induding exemptionsfrom the sales tax on services. Exemptionsmust
becreated in abill containing the single subject-matter of asingle exemptionthat is
approved by a supemagjority vote of the Legidature. Accordingly, the bulk of the
revenues geneated by this measure appear likely to be generated by a salestax on
services.

Duration of Replacement of Required Local Effort

This measure requires the Legidature to replace the ad valorem millagefor required local
effort prior to July 1, 2009.The structure of the measure, however, does not clearly
indicate whether the duration of this replacement mug beaonetime event or a
permanent replacement. If this measure refers to aonetime event, the Commission may
wish to revise the measure to apply to assessments for ad valorem taxes in a specific year.
Unde such circumstances, the measure could also providethat it expires after the
assessment year. If this measure is designed to create a permanent replacement for
required local effort, the Commission may wish to repeal the authority of school districts
to impose taxes in section 9 of article VII and section 4 of article I X of theFlorida
Conditution.

This measure will take effect on November 4, 2008.
V. Constitutional | ssues:
A. Constitutional or Legidative Matter:

Theimpostion of asalestax on services was previoudy accomplished by the
Legidature by statute.

B. Other Congtitutional Issues:

If this measure makes all services subject to the sales tax unless they are exempt,
then this measure may be govened by section 7 of article XI of the Florida
Conditution. That section statesin part:

no new State tax or fee shdl beimposed on or after November 8,
1994 by any amendment to this conditution unless the proposd
amendment is approved by nat fewer than two-thirds of the voters
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voting in theelectionin which such proposd amendment is
consdered.

On the othe hand, onecould arguetha this measure does not create a new tax,
but makes the existing sales tax gpplicable to acurrently untaxed service
transaction. Case law has not defined what conditutes a hew State tax.O

Additiondly, conditutiond amendments goveaned by section 7 of article XI of
the Florida Conditution mug be approved by at least Qwo-thirds of the voters
voting in the election,Orather than two-thirds of the voters voting on the
amendment. Thus nonvotes are effectively GhoOvotes.

Theterm Qirop-off rateOis used to describe the percentage of voters who turn o,
butdeclineto vote, onabdlot measure. In the 19% Genera Election,
approximately 12 percent of thevotersin the election did notvote onthefirst
conditutiond amendment. Thus a conditutiond amendment subject to section 7
of article X1 of theFloridaConditution may require approvd by asubgantialy
highe percentage of the voters onthe measure to offset the drop-off rate.

V. Economic Impact and Fiscal Note:
A. Tax/Feelssues.

This measure will shift funding for a subgantia portion of the public eduction
system from an ad valorem tax to a sales tax on services. Service indugries tend
to grow faster than other segments of theeconony. As aresult, salestax revenues
on services may grow faster than the sales tax on the sale of tangible persond

propety.
B. Private Sector Impad:

This measure will shift funding for a subgantial portion of the public eduction
system from an ad valorem tax to asales tax on services. Mog houshold
exemptionsare exempt from this measure, butfew busness items are exempt.
Service taxes appear to apply more to busness services, rather than houshold
services. As aresult, busnesses will beresponsble for funding agreater
percentage of the cog of government.

C. Govenment Sector Impadct:

The Depatment of Revenuewill likely have to hire additiond staff to administer
and enforce a sales tax on services. In addition, local school districts may become
lessrelevant and lessinfluential as the state revenues funding education increase
relative to local revenues.



Measure: CP 2 8

V1. Technical Deficiencies:

This measure requires the Legidature to repeal a sufficient nunmber of sales tax
exemptionsand tax a sufficient number of services to generate revenues Qhot less than the
amountappropriated in the General Appropriations Act as therequired local effort for all
school districts in the state fiscal year 2008budge.OA state fiscal year beginson July 1
and endson June 30 of thefollowing year. The measure should be amended to refer to
the 2007#2008fiscal year. Alterndively, thereferencesto the budge year and the

Genea AppropriationsAct could bereplaced with approximately $7.9 billion, the
required local effort set by theLegidature in thelast General AppropriationsAct.

Paragraph (2) of subsection (c) of this measure refers to a Goublic purpose review of each
service tha is mandaed in subsection (b).OHowever, subsection (b) does not clearly
mandate a Geview.OPerhaps, subsection (b) should be amended to clarify theintent of
the measure sponrs.

Themeasure provides tha it mug beimplemented by the L egidature prior to July 1,
2009.Dueto thefact tha this measure cannotbe presented to the voters until November,
2008,theLegidature will have a short period of time to condud areview of exemptions
and services and draft implementing L egidation. The Legidature should have more time
to condud areview and implement a measure of this magnitude Accordingly, the
implementation dae of this measure should be pushed back to 20100r 2011

VI1l. Related I ssues:

For ease of compliance by the L egidature, the Commission may wish to identify thesales
tax exemptionstha may not be used to reduce therequired local effort based on ther
names or statutory reference, rather than broad categories of exemptions There are other
measurement scales, such astheoneused by the Federation of Tax Administrators, which
could beconsdered.

Themeasure directs the Legidature to focusits revenueraising efforts on repealing
exemptionstha are Qletermined nat to advance or serve a public purposOand the
Qaxation of services whose excluson from sales taxation is determined notto advance or
serve a public purpose.OOnecould arguetha nearly al exemptions and the exemption
of mog services froma sales tax on services, serve some public purpose. Perhagps the
measure should berevised to direct the Legidature to focuson exemptionsand services
tha fail to serve a publc purpos sufficient to judify an exemption.

Themeasure provides tha a bill creating a sales tax exemption mug indudea
Qegidlative finding tha the exemption advances or serves the public purpo of:
encouraging econormc development and compditiveness, suppoting eductiond,
govenmental, literary, scientific, religious or chaitable initiatives or ingitutions or
securing tax fairness.Oln contrast, subsection (c) of section 24 of Article | of the Florida
Conditution requires the L egisl ature Gtate with specificity the public necessity judifying
[apublic recordg exemption.OPerhaps the Commission may wish to revise themeasure
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to more closaly follow the statement requirements for the creation of a public records
exemption. Otherwise, bills creating atax exemption may contain theboilerplate
statement that the exemption Gidvances or serves the public purpose of: encouraging
economnic development and compeitiveness; suppoting educationd, govenmental,
literary, scientific, religious or charitable initiatives or ingitutions or securing tax
fairness.O



